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SIR: 



In response to the Office Action mailed October 9, 2008, Applicants 



respectfully maintain their traverse of the rejection of claims under 35 USC 103(a), 
"as being unpatentable over Mizuno et al. Patent No. 7,157,506". Specifically, 
Applicants maintain their position that Patent No. 7,157,506 is disqualified as prior 
art under 35 USC 103. See 35 USC 103(c). 

In addition , and as established infra , while the Examiner contends in Item 4 on 
page 3 of the Office Action mailed October 9, 2008, that the "effective filing date" for 
No. 7,157,506 in the publication date for PCT/JP01/02237, in fact No. 7,157,506 has 
no "102(e)" date. Thus, No. 7,157,506 is not only disqualified as prior art under 
35 USC 103, it has no "102(e)" date and thus is not prior art. 

That is, in connection with this rejection, the Examiner contends in Item 4 on 
page 3 of the Office Action mailed October 9, 2008, that the "effective filing date for 
Mizuno et al. is the 37 CFR 1 .371 publication date for PCT/JP0 1/02237 of March 21 , 
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2001 which antedates the Japanese priority applications date of September 30, 
2002". Applicants respectfully traverse that the "effective filing date" for U.S. Patent 
No. 7,157,506 is the "publication date" for PCT/JP0 1/02237. In connection 
therewith, it is emphasized that No. PCT/JP0 1/02237 is the application number (not 
publication number) of the International (PCT) Application of which the U.S. 
application issuing as U.S. Patent No. 7,157,506 is a National Stage application 
under 35 USC 371 , and March 21 , 2001 , is the filing date (not) publication date) of 
the international application. Thus, Applicants also respectfully traverse the 
contention by the Examiner that March 21 , 2001 , is the "37 CFR 1 .371 publication 
date for PCT/JP0 1/02237" (emphasis added). 

In any event, it is respectfully submitted that U.S. Patent No. 7,157,506 has 
no 35 USC 102(e) date; that the date, for prior art purposes, of U.S. Patent 
No. 7.157.506 . is January 2, 2007, the patenting date of this U.S. patent; and that 
such date of January 2, 2007, is after the effective filing date of the above-identified 
application which is September 29, 2003, well before the publication date of U.S. 
Patent No. 7,157,506. Thus, in addition to being discualified as prior art due to 
35 USC 103(c), it is emphasized that No. 7,157,506 does not qualify as prior art in 
connection with the above-identified application. 

That U.S. Patent No. 7,157,506 has no prior art date for purposes of 
35 USC 102(e) can be seen in the flowchart for 35 USC 102(e) dates on page 700- 
41 of the Manual of Patent Examining Procedure (MPEP). A copy of this flowchart 
on page 700-40 is enclosed herewith, for the convenience of the Examiner. Thus, 
note that in the top box, the answer is "Yes" as to whether the reference (U.S. Patent 
No. 7f,1 57,506) is a U.S. Patent of an International Application (lA); and in the left- 
hand box in the second row of boxes, the answer is "Yes" as to whether the lA was 
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filed "on or after Nov. 29, 2000". Going to the left-hand box of the third row of boxes, 
the answer is "No" as to whether the WlPO publication of the lA was in English; thus, 
notwithstanding that the lA corresponding to U.S. Patent No. 7,157,506 did 
designate the United States, the answer is "No" to the questions in the box in the 
third row. Following the "No" arrow, it can be seen in the bottom row that there is no 
§1 02(e) date, and that the U.S. Patent is prior art as of its publication date under 
§1 02(a) or (b). Clearly, this flowchart shows that U.S. Patent No. 7,157,506 is not 
prior art under 35 USC 102(e) (as of a filing date thereof) in connection with the 
above- identified application. 

Moreover , the undersigned again notes that U.S. Patent No. 7,157,506 is 
disqualified as prior art under 35 USC 1 03(a). Note page 34 of the prior 
Amendment, submitted August 22, 2008. For this reason also , it is respectfully 
submitted that the rejection over U.S. Patent No. 7.157,506 must fail. 

The Examiner's attention is again directed to the paragraph bridging pages 34 
and 35 of the Amendment filed August 22, 2008. In any event, it is respectfully 
submitted that the U.S. patent , that is, U.S. Patent No. 7,157,506, does not qualify as 
prior art, this U.S. patent having no prior art date under 35 USC 102(e); and that, in 
any event, U.S. Patent No. 7,157,506 is disqualified as prior art under 35 USC 103, 
noting 35 USC 103(c), and particularly noting the Statement of common ownership 
on page 34 of the Amendment filed August 22, 2008. 

Again noting that U.S. Patent No. 7,157,506 cannot qualify as prior art and/or 
is disqualified as prior art, no further discussion in connection with this rejection is 
necessary. In any event. Applicants maintain reliance on arguments made on 
pages 35-37 of the Amendment filed August 22, 2008, concerning differences 
between the presently claimed subject matter and U.S. Patent No. 7,157,506, 
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including unexpectedly better results achieved by the present invention, such that 
the presently claimed subject matter patentably distinguishes over the teachings of 
No. 7,157,506. 

In view of the foregoing comments, reconsideration and withdrawal of the 
rejection under 35 USC 103(a) over U.S. Patent No. 7.157.506 to Mizuno. et al. : and 
further consideration of the above-identified application in light of withdrawal of such 
rejection and in light of the foregoing, are respectfully requested. 

To the extent necessary, Applicants hereby petition for an extension of time 
under 37 CFR 1 .136. Kindly charge any shortage of fees due in connection with the 
filing of this paper, including any extension of time fees, to the Deposit Account of 
Antonelli, Terry, Stout & Kraus, LLP, Account No. 01-2135 (case 51 1 .44961X00), 
and please credit any overpayments to such Deposit Account. 

Respectfully submitted, 

ANTONELLI, TERRY, STOUT & KRAUS, LLP 

By /William L Solomon/ 

William I. Solomon 
Registration No. 28,565 

Attachment: Flowcharts (pg. 700-40) 
WIS/ksh 

1300 17"^ Street N, Suite 1800 
Arlington, Virginia 22209 
Tel: 703-312-6600 
Fax: 703-312-6666 
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MAMUAL OF PATENT EXAMINING PROCEDURE 



III. FLOWCHARTS 



FLOWCHARTS FOR 35 U.S.C. § 102(e) DATES: 
Apply to all applications and patents, whenever filed 

Chart I: For U.S. patent or U.S. patent application publication under 
35 U.S.C. § 122(b) (includes publications of § 371 applications) 



Is the reference a U.S. patent or U.S. appWtion publication of an International Application (lA) after 
l^atiojaCStage er^tr^X , 



Yes 
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No 
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Stage) 
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^^^^ 



1 ■:«?*-S«?iS^^|ft5?Si?;j>f !; 




Intema^qnalfilingl 
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Benefit claim to 
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M02(e)^date ^ -^-tf 

Reference is prior art as of its 
publ?cation or grant ^ate t^ndei 

102(a) or (b) 
FQpm Rgragraph 7 08 or Z,09 




For a patent arid a U.S. 
^ppUdatiefi publlCEltion: 



aii^vi»#onai fiiiiig 
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EofntPdragtaph 7.12 



* Consider benefit claims properly made under § 1 19(e) to U.S. provisional applications, § 120 to U.S. nonpro visional applications, and 
§ 365(c) involving lAs. Do NOT consider foreign priority claims. 
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